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Continued Examination Under 37 CFR 1.114 

A request for continued examination under 37 CFR 1.114, including the fee set 
forth in 37 CFR 1 .1 7(e), was filed in this application after final rejection. Since this 
application is eligible for continued examination under 37 CFR 1.114, and the fee set 
forth in 37 CFR 1 .17(e) has been timely paid, the finality of the previous Office action 
has been withdrawn pursuant to 37 CFR 1.114. Applicant's submission filed on 
February 13, 2008 has been entered. 

Response to Arguments 

Applicant's arguments with respect to claims 1-20 have been considered but are 
moot in view of the new ground(s) of rejection. 

Claim Rejections - 35 USC §112 

The following is a quotation of the second paragraph of 35 U.S.C. 1 12: 

The specification shall conclude with one or more claims particularly pointing out and distinctly 
claiming the subject matter which the applicant regards as his invention. 

Claim 13 recites the limitation "said second set of discovered servers not 
discovered in said a)" in lines 1-2. There is insufficient antecedent basis for this 
limitation in the claim. 

Claim Rejections - 35 USC § 103 

The following is a quotation of 35 U.S.C. 103(a) which forms the basis for all 
obviousness rejections set forth in this Office action: 
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(a) A patent may not be obtained though the invention is not identically disclosed or described as set 
forth in section 102 of this title, if the differences between the subject matter sought to be patented and 
the prior art are such that the subject matter as a whole would have been obvious at the time the 
invention was made to a person having ordinary skill in the art to which said subject matter pertains. 
Patentability shall not be negatived by the manner in which the invention was made. 

Claims 1-20 are rejected under 35 U.S.C. 103(a) as being obvious over Kazemi 
(US 7,089,281) in view of Hickman et al. - hereinafter Hickman (US 6,523,026). 

As per claim 1 , Kazemi discloses a method of dynamically balancing load in a 
system of servers, comprising: 

a) monitoring for servers that are able to respond to requests directed at the 
system; (Col 2 lines 3-22, Col 1 5 line 64 - CoM 6 line 8) 

b) determining a performance metric for a first set of said servers discovered by 
said monitoring for the servers; (Col 5 line 62 - Col 6 line 8; storage servers 210 is 
interpreted as a first set of said servers; Col 6 lines 25-40) 

c) maintaining a table comprising said performance metric for said discovered 
servers; and (Col 16 lines 17-24) 

d) in response to receiving a request, routing said request to a selected server in the 
system of servers based on said performance metric, wherein the system of servers 
comprises the first set of discovered servers. (Col 16 lines 48-57) 

Kazemi fails to disclose including actively discovering new servers in said system 
of servers. Hickman discloses including actively discovering new servers in said system 
of servers. (Col 4 lines 15-41) In reference to KSR International Co. v. Teleflex Inc., 
550 U.S. -, 82 USPQ2d 1385 (2007), it would been obvious and yielded predictable 
results to combine the element of discovering new server in the system of servers, or 
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cluster in the disclosure of Kazemi to achieve the predictable results of a load balancing 
system which reliable, highly scaleable, and provide easy migration from existing 
products despite hardware or software failures. 

As per claim 2, Kazemi / Hickman discloses the method of claim 1 discloses 
further comprising: determining a load on ones of the servers in the system of servers. 
(Kazemi, Col 16 lines 48-57) 

As per claim 3, Kazemi / Hickman discloses the method of claim 2, further 
comprising: determining a stress factor for a given server based on the performance 
metric of the given server and the load on the given server. (Kazemi, Col 1 5 lines 49- 
63) 

As per claim 4, Kazemi / Hickman discloses the method of claim 1, further 
comprising: determining a stress factor for ones of the servers in the system of servers 
based on the performance metrics. (Kazemi, Col 15 lines 49-63, Col 16 lines 48-57) 

As per claim 5, Kazemi / Hickman discloses the method of claim 1 , wherein the 
performance metric is a response time. (Kazemi, Col 6 lines 25-40) 
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As per claim 6, Kazemi / Hickmnan discloses the method of claim 1 , wherein the 
performance metric is a response time when the servers discovered by said monitoring 
are unloaded. (Kazemi Col 6 lines 25-40) 

As per claim 7, Kazemi / Hickman discloses the method of claim 2, further 
comprising: determining a stress factor for a given server based on the performance 
metric of the given server and the load on the given server. (Kazemi, Col 16 lines 17-24) 

As per claim 8, Kazemi discloses a method of dynamically balancing load, 
comprising: 

a) dynamically discovering a first set of servers that are able to respond to 
requests directed at a system; (Col 5 line 62 - Col 6 line 8; storage servers 210 is 
interpreted as a first set of said servers; Col 15 line 49 - Col 16 line 8) 

b) determining a response time of each of the first set of discovered servers; (Col 
6 lines 25-40) 

c) calculating stress factors for each of the first set of discovered servers, based 
in part on said response time; (Col 15 lines 49-63) 

d) receiving a request to the system; (Col 16 lines 17-24) 

e) determining a server in the system to route the request to based on the stress 
factors, wherein the system comprises the first set of discovered servers; and (Col 16 
lines 17-24) 
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f) routing said request to said server in the system determined in said e). (Col 16 
lines 17-24) 

Kazemi fails to disclose actively discovering new servers of said system. 
Hickman discloses discovering new servers of said system. (Col 4 lines 1 5-41 ) In 
reference to KSR International Co. v. Teleflex Inc., 550 U.S. -, 82 USPQ2d 1385 (2007), 
it would been obvious and yielded predictable results to combine the element of 
discovering new server in the system of servers, or cluster in the disclosure of Kazemi 
to achieve the predictable results of a load balancing system which reliable, highly 
scaleable, and provide easy migration from existing products despite hardware or 
software failures. 

As per claim 9, Kazemi / Hickman discloses the method of claim 8, wherein said 
b) comprises determining a response time for each of the first set of discovered servers 
to a request. (Kazemi, Col 6 lines 25-40) 

As per claim 10, Kazemi / Hickman discloses the method of claim 8, wherein said 

b) comprises determining a response time for each of the first set of discovered servers 
to a database query. (Kazemi, Col 6 lines 25-40) 

As per claim 1 1 , Kazemi / Hickman discloses the method of claim 8, wherein said 

c) comprises calculating the stress factor for each of the first set of discovered servers, 
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based on said response time and a load for each of the first set of discovered servers. 
(Kazemi, Col 15 lines 49-63) 

As per claim 1 2, Kazemi / Hickman disclose the method of claim 8. Kazemi 
discloses further said b) further comprises determining a response time of a second set 
of discovered servers not discovered in said a); said c) comprises calculating stress 
factors for each of the second set of discovered servers not discovered in said a), (Col 
6 lines 25-40, Col 15 lines 49-63, calculates stress and response time for each server 
once discovered). Kazemi fails to disclose wherein the system further comprises the 
second set of discovered servers not discovered in said a). Hickman discloses wherein 
the system further comprises the second set of discovered servers not discovered in 
said a). (Col 4 lines 15-41 ,Col 29 lines 15-21) In reference to KSR International Co. v. 
Teleflex Inc., 550 U.S. -, 82 USPQ2d 1385 (2007), it would been obvious and yielded 
predictable results to combine the element of disclosing the second set of discovered 
servers not discovered in said a), or cluster in the disclosure of Kazemi to achieve the 
predictable results of a load balancing system which reliable, highly scaleable, and 
provide easy migration from existing products despite hardware or software failures. 

As per claim 1 3, Kazemi / Hickman disclose the method of claim 8. Kazemi fails 
to discloses wherein said second set of discovered servers not discovered in said a) are 
reported to a load balancing agent in a configuration file. Hickman discloses wherein 
said second set of discovered servers not discovered in said a) are reported to a load 
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balancing agent in a configuration file. (Col 1 1 lines 25-36, Figure 3) In reference to 
KSR International Co. v. Teleflex Inc., 550 U.S. -, 82 USPQ2d 1385 (2007), it would 
been obvious and yielded predictable results to combine the element of a node of the 
shepherd having maintains the official versions of the system configuration, consisting 
of precisely the clusters, the assignments of bases to the clusters, the state of all the 
bases, and the fragment map with the load balancer of Kazemi to achieve the 
predictable results of load balancing system which reliable, highly scaleable, and 
provide easy migration from existing products despite hardware or software failures. 

As per claim 14, Kazemi discloses a system for balancing load, comprising: 
a plurality of back-end servers that are able to service requests to the system; 

(Col 16 lines 17-24; Figure 2:item 210) 

a front-end server having a load balancing agent comprising a table, wherein 

said front-end server receives requests that are forwarded to said back-end servers, 

and wherein said load balancing agent is operable to: (Col 16 lines 17-24, Col 16 lines 

48-57) 

monitor for back-end servers that are able to service requests to the system; (Col 
15 line 64 -Col 16 line 8) 

determine a performance metric for the back-end servers discovered by the 
monitoring; and (Col 6 lines 25-40) 

determine a server of said back-end servers to route a request to based on the 
performance metric. (Col 16 lines 48-57) 
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Kazemi fails to disclose including actively discovering new back-end servers. 
Hickman discloses actively discovering new back-end servers. (Col 4 lines 15-41 , Col 8 
lines 14-18) In reference to KSR International Co. v. Teleflex Inc., 550 U.S. -, 82 
USPQ2d 1385 (2007), it would been obvious and yielded predictable results to combine 
the element of actively discovering new back-end server, or cluster in the disclosure of 
Kazemi to achieve the predictable results of a load balancing system which reliable, 
highly scaleable, and provide easy migration from existing products despite hardware or 
software failures. 

As per claim 15, Kazemi / Hickman discloses the system of claim 14, wherein 
said load balancing agent is further operable to determine a load on a given back-end 
server. (Kazemi, Col 16 lines 48-57) 

As per claim 16, Kazemi / Hickman discloses the system of claim 14, wherein 
said load balancing agent is further operable to determine a stress factor for ones of the 
back-end servers. (Kazemi, Col 15 lines 49-63, Col 16 lines 48-57) 

As per claim 17, Kazemi / Hickman discloses the system of claim 16, wherein the 
stress factor for a given one of the back-end servers is based on the performance 
metric and the load on a given of the given one of the back-end servers. (Kazemi, Col 
15 lines 49-53) 
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As per claim 18, Kazemi / Hickman discloses the system of claim 17, wherein 
said load balancing agent is able to determine which server of said back-end servers to 
route a request to based on the stress factor. (Kazemi, Col 16 lines 17-24) 

As per claim 19, Kazemi / Hickman discloses the system of claim 14, wherein the 
performance metric is a response time. (Kazemi, Col 6 lines 25-40) 

As per claim 20, Kazemi / Hickman disclose the system of claim 17. Hickman 
fails to disclose wherein said load balancing agent is able to include back-end servers 
that the load balancing agent did not discover in the determination of which server to 
route the request to. Hickman discloses wherein said load balancing agent is able to 
include back-end servers that the load balancing agent did not discover in the 
determination of which server to route the request to. (Col 8 lines 14-18, Col 1 1 lines 
25-36, Figure 3) In reference to KSR International Co. v. Teleflex Inc., 550 U.S. -, 82 
USPQ2d 1385 (2007), it would been obvious and yielded predictable results to include 
back-end servers that the load balancing agent did not discover in the determination of 
which server to route the request to in the disclosure of Kazemi to achieve the 
predictable results of a load balancing system which reliable, highly scaleable, and 
provide easy migration from existing products despite hardware or software failures. 



Conclusion 
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examiner should be directed to Chirag R Patel whose telephone number is (571)272- 
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If attempts to reach the examiner by telephone are unsuccessful, the examiner's 
supervisor, Rupal Dharia, can be reached on (571) 272-3880. The fax phone number 
for the organization where this application or proceeding is assigned is 571-273-8300. 

Information regarding the status of an application may be obtained from 
the Patent Application Information Retrieval (PAIR) system. Status information 
for published applications may be obtained from either Private PAIR or Public 
PAIR. Status information for unpublished applications is available through 
Private PAIR only. For more information about the PAIR system, see 
http://pairdirect.uspto.gov. Should you have questions on access to the Private 
PAIR system, contact the Electronic Business Center (EBC) at 866-217-9197 
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